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Court of Appeals of the District of Columbia, 


No. 3718. 

William E. McReynolds et al., Appellants, 

vs. 

W. F. Roberts Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60097. 

W. F. Roberts Company, a Corporation under the Laws of the 

District of Columbia, 

vs. 

William E. McReynolds, Joseph McReynolds. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-mentioned cause, to wit: 

* 

1 Declaration. 

Filed March 20, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 60097. 

W. F. Roberts Company, a Corporation under the Laws of the 

District of Columbia, 

vs. 

William E. McReynolds, Joseph McReynolds. 

The Plaintiff sues the Defendants for money payable by the De¬ 
fendants to the Plaintiff for that heretofore by a certain Lease and 
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2 . W. E. MC REYNOLDS ET AL. VS. W. F. ROBERTS CO. 

Agreement under seal bearing date 21st day of August 1916 duly 
executed by said Defendants and by Plaintiff which is now shown 
to the Court here the said Defendants covenanted and agreed with 
the Plaintiff among other things as follows: 

That the Defendants would erect a fireproof building upon the 
lots described in said Lease in accordance with plans and specifica¬ 
tions identified by the signature- of the Plaintiff and the Defendants 
thereon to be completed and in all respects ready for occupancy 
by October 20th 1910 and said Defendants by said Lease leased to 
Plaintiff .parts of subdivision lots ten and eleven in square two hun¬ 
dred and fourteen in the District of Columbia described in said 
Lease and the building to be erected thereon as hereinbefore set 
forth for a term of fifteen years for an aggregate rental for the 
term of twenty-four thousand six hundred dollars payable in certain 
installments as provided in said Lease the said payments begin¬ 
ning November 15th 1916 and the Plaintiff says that it has 

2 fully paid rent to the Defendants pursuant to said Lease 
and has in all respects fully complied with the terms of 

said Lease yet the Plaintiff in fact says that the said Defendants 
have failed to perform and keep their aforesaid covenant in this 
that the said Defendants wholly Jailed to complete or cause said 
fireproof building to be completed and in all respects ready for 
occupancy by October 20, 1916 but on the contrary failed to have 
said building completed and ready for occupancy until the 20th 
day of February 1917. 

And the Plaintiff further says that by reason of such breach of 
said covenant the Plaintiff was compelled to remain in possession 
of the premises No. 1413 New York Avenue occupied by it as its 
place of business at the date of said Lease, from October 20th 1916 
until the 20th day of February 1917, that the rental of said last 
mentioned premises which as the Defendants well knew Plaintiff 
was paying was at the rate of three hundred and ninety-one dollars 
per month. 

That pursuant to said Lease Plaintiff has paid rent to Defendants 
at the rate agreed on in said Lease since November 15th 1916 al¬ 
though said demised premises were not ready for occupancy until 
said 20th day of February 1917, thus paying two rentals for the 
period from November 15th 1916 until February 20th, 1917 the ex¬ 
cessive rent so paid amounting to fifteen hundred and sixtv-four dol¬ 
lars; Plaintiff was for the same reason compelled to pay for extra 
telephone service the sum of sixty-eight dollars and sixty cents; for 
extra electric light and power the sum of sixty-two dollars and for 
extra insurance premium the sum of ninety-five dollars 

3 making a total unnecessary expenditure but for Defendants' 
aforesaid breach, of seventeen hundred and eighty-nine dol¬ 
lars and sixty cents wherefore Plaintiff says it has been damaged 
and it therefore brings this suit and claims the sum of seventeen 
hundred and eighty-nine dollars and sixty cents with interest from 
the 20th day of Februarv 1917 besides costs. 

ALLEN C. CLARK, 

JOHN RIDOUT, 

Attorneys for Plaintiff. 
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Defendants’ Pleas. 

Filed June 1, 1917. 

******* 

Now come the defendants and for pleas to the declaration filed in 
the above entitled cause, say: 

(1) That the plaintiff ought not to have or maintain its cause 
of action herein for that the said plaintiff notwithstanding the 
alleged breach of covenant in the lease in the declaration mentioned 
with knowledge of said alleged breach of covenant moved into and 
took possession of the said premises described in said lease, and has 
held and still holds the said premises under and by virtue of the 
terms and conditions of said lease and thereby waived the breach 
of covenant now complained of. 

(2) And further that the said plaintiff ought not to have or 
maintain its cause of action herein for that the lease sued upon by 

the plaintiff puiports to lease to the plaintiff certain premises 

4 which were not in existence at the time of the making of said 

lease. 

(3) And further that the said plaintiff ought not to have or main¬ 
tain its cause of action for that the premises referred to in its 
declaration were completed and ready for occupancy before the 
20th day of February, A. D., 1917. 

(4) And further that the plaintiff ought not to have or maintain 
its cause of action for that in and by the terms of the lease referred 
to in the declaration, it was covenanted that the defendants would 
erect a fireproof building in accordance with plans and specifications 
identified by signatures of the plaintiff and the defendants to be 
completed and in all respects ready for occupancy by October 20th, 
191o, and that thereafter changes were made in the plans and 
specifications referred to in said lease and the contract of the parties 
thereby varied. 

'(5) And further that the plaintiff ought not to have or maintain 
its cause of action for that the said plaintiff was not damaged as set 
forth in said declaration. 

And this the defendants are ready to verify. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

A ttomeys for Defendants. 

5 Demurrer to 1st, 2nd, and 4th Pleas. 

Filed June 13, 1917. 

******* 

The Plaintiff says that the defendants’ first, second, and fourth 
pleas and each of them is bad in substance. 

JOHN RIDOUT, 

ALLEN C. CLARK, 

Attys. for Plaintiff. 
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Note. —Among the matters of law to be argued on this demurrer 
are these to wit: 

To first Count: 

That the facts therein stated did not constitute a waiver of the 
breach complained of. 

As to 2nd Count: 

That the facts stated in said count do not constitute a defense 
to the action. 

As to 4th Count: 

That variation of the contract did not impair defendants’ obligation 
to complete and deliver the building in time. 

Memorandum. 

October 19, 1917.—Defendants granted leave to withdraw second 
plea; demurrer to first plea overruled, and sustained as to fourth 
plea, with leave to amend the fourth plea. 

6 Amended Fourth Plea. 

Filed October 26, 1917. 

******* 

Now come the defendants and for an amended fourth plea to the 
declaration filed in the above entitled cause, leave of court to file 
same having been first had and obtained, say: 

(4) And further that the plaintiff ought not to have or maintain 
its cause of action for that in and by the terms of the lease referred 
to in the declaration, it was covenanted that the defendants would 
erect a fire proof building in accordance with plans and specifications 
identified by signatures of the plaintiff and the defendants to be com¬ 
pleted and in all respects ready for occupancy by October 20th, 1916, 
and that thereafter changes were made in the plans and specifications 
referred to in said lease with the knowledge and consent of the 
plaintiff, which changes were of such a character as that the con¬ 
tract of the parties was thereby varied and the completion of the 
said building for occupancy by October 16th, 1916, delayed. 

* WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Defendants. 

7 Plaintiffs Replication to Defendants ' First Plea. 

Filed January 6, 1919. 

* * * * * * * 

For replication to defendants’ first plea the plaintiff says that by 
the terms of the lease mentioned in the declaration herein the de¬ 
fendants leased to the plaintiff the said premises for a certain term, 
to wit, fifteen years beginning November 15, 1916, and the plaintiff 
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thereby became the lessee of and entitled to possession of said premises 
on said date, at which time the said building to be constructed by 
the defendants as provided in said lease was under construction but 
not completed but notwithstanding the plaintiff then and there 
elected to hold said premises for said term and abide by the terms 
and conditions of said lease and to hold the defendants for the 
damages ensuing to the plaintiff by reason of the failure of the de¬ 
fendants to complete the said building as covenanted in said lease, 
and so notified the defendants; wherefore the plaintiff says that it 
did not, as alleged in said plea, waive the said breach of covenant. 


Plaintiff’s Replication to Defendants’ Amended Fourth Plea. 

And for replication to the defendants’ amended fourth plea the 
plaintiff says that no changes were made in the plans or specifications 
referred to in said lease but that long after the sixteenth day of 
October, 1916, and when the said building was nearing completion, 
certain wooden partitions called for by said plans and specifications 
were by mutual consent of the plaintiff and the defendants 
8 placed in positions different from the positions therefor 
specified in said plans and specifications, which changes in 
the positions of said partitions in nowise interfered with or delayed 
the completion of said building. 


Plaintiff’s Demurrer to the Defendants’ Third and Fifth Pleas. 

And the plaintiff says that the defendants’ third and fifth pleas 
are bad in substance. 

In support of this demurrer the plaintiff will argue, among other 
grounds: 

As to said third plea, that the breach alleged was in not com¬ 
pleting the building by the date specified in the lease and that the 
time of completion thereafter goes only to the question of damages. 

And as to said fifth plea, that a plea of non damnificatus is not 
a good plea to an action of covenant. 

WILLIAM C. PRENTISS, 
ALLEN C. CLARK, 

A ttorneys for Plaintiff. 


Mess. Wilton J. Lambert and 
R. H. Yeatman, 

Attorneys for defendants: 


Please take notice that the foregoing demurrer will be calendared 
for hearing on Friday, January 10, 1918. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 
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9 Memorandum. 

9 

February 21, 1919.—Demurrer to third and fifth pleas sustained. 
Supreme Court of the District of Columbia. 

Friday, May 16th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* * * * * ♦ * 

Upon consideration of the motion of defendants filed herein by 
their attorneys to strike out plaintiff’s replication to defendants’ first 
plea and amended fourth plea, it is ordered that said motion be and 
the same is hereby granted; whereupon, said replications are hereby 
stricken out. 




% 
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Joinder of Issue. 

Filed June 13, 1919. 

* * * * * * * 


The plaintiff joins issue upon the defendants’ first and amended 
fourth pleas. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 


Additional Plea. 

Filed October 22, 1920. 

******* 

Now come the defendants and beg leave to file as further plea to 
the declaration filed herein, the following: 

10 (6) And further that the plaintiff ought to have or main* 

tain its cause of action because the plans and specifications 
of the building to be completed by October 20th, 1916, as alleged 
in the declaration, agreed upon and made a part of the agreement 
of lease in said declaration referred to, were submitted to the Build¬ 
ing Office or Inspector of Buildings for the District of Columbia foy 
the usual and customary permit required by law before building 
operations could be proceeded with, but the said Inspector of Build¬ 
ings declined to grant or issue a permit for the construction of said 
building in accordance with said plans and specifications because 
the same did not comply with the building regulations of the Dis¬ 
trict of Columbia, and the plaintiff and the defendants then and 
there abrogated and abandoned so much of said lease as provided 
that the lessors, the defendants, were to erect a fire proof building 
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upon the lots therein mentioned in accordance with the plans and 
. specifications identified by the signatures of the defendants and the 
plaintiff thereon to be completed and in all respects ready for 
occupancy by October 20th, 1916. And this the defendants are 
ready to verify. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Defendants. 

Memorandum. 

November 2, 1920.—Verdict for plaintiff for $900.00. 

11 Supreme Court of the District of Columbia. 

Friday, November 19th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon* defendants’ motion for a new trial submitted to the 
Court, being considered, is hereby overruled and judgment on 
verdict is ordered. Wherefore, it is considered that the plaintiff 
recover of the defendants the sum of Nine Hundred Dollars 
($900.00) for its damages as heretofore assessed together with in¬ 
terest from this date and costs of suit to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment the defendants by their attorney, 
in open cdurt, note an appeal to the Court of Appeals, and the maxi¬ 
mum of an undertaking to operate as a supersedeas is hereby fixed 
in the sum of One Thousand Dollars. 

Memoranda. 

December 1, 1920.—Supersedeas bond approved and filed. 

December 17, 1920.—Time within which to submit bill of excep¬ 
tions extended to January 31, 1921, inclusive. 

12 January 31, 1921.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, August 10th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

V 

The Court having this day signed the Bill of Exceptions, hereto¬ 
fore submitted as of the time of the noting thereof at the trial, now 
hereby orders the same of record nunc pro tunc. 
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Assignment of Errors. 

Filed September 3, 1921. 

******* 

The court erred: 

1. In permitting the witness Roberts to testify as to his tenancy 
at #1413 New York Avenue, at the time of entering into the con¬ 
tract with the defendants, and the conditions under which he occu¬ 
pied the same premises after October 20th, 1916 in respect to rental. 

2. In permitting the witness Roberts to testify as to the rental 
paid for 1413 New York Avenue after October 20, 1916, as well as 
taxes. 

3. In granting the plaintiffs first instruction. 

4. In refusing to grant the defendants’ prayer #1. 

5. In refusing to grant the defendants’ prayer #2. 

6. In refusing to grant the defendants’ prayer #3. 

7. In refusing to grant the defendants’ prayer #5. 

13 8. In refusing to grant the defendants’ prayer #7. 

9. In refusing to grant the defendants’ prayer #8. 

10. In refusing to grant the defendants’ prayer #9. 

11. In refusing to grant the defendants’ prayer #10. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Defendants. 

Designation of Record. 

Filed September 3, 1921. 

******* 

The clerk of the court will include in the transcript of record on 
appeal in the above entitled cause the following: 

(1) Declaration. 

(2) Defendants’ pleas filed June 1st. 

(3) Demurrer to first, second and fourth pleas. 

Memo.: October 19, defendants granted leave to withdraw second 
plea; demurrer to first plea overruled, and sustained as to fourth 
plea, with leave to amend the fourth plea. 

(4) Amended fourth plea filed October 26th. 

(5) Replication to first plea and amended fourth plea, and de¬ 
murrer to third and fifth pleas. 

Memo.: Demurrer to third and fifth pleas sustained Feb. 21. 

(6) Replication to defendants’ first plea and amended fourth 
pleas stricken out, May 16. 

(7) Joinder of issue. 

(8) Additional plea filed October 22, 1920. 

Memo.: Verdict for plaintiff for $900. 

14 Memo.: Judgment for plaintiff and amount of superse¬ 
deas bond fixed. 
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Memo.: Supersedeas bond approved and filed December 1, 1920. 
Memo.: Time to submit bill of exceptions extended to Jan. 31, 
1921. 

Memo.: Bill of exceptions submitted January 31, 1921. 

Memo.: Bill of exceptions signed and ordered of record August 
10, 1921, nunc pro tunc. 

(9) Assignment of errors. 

(10) This designation of record. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Defendants. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 14, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 60097 at Law, wherein 
W. F. Roberts Company, a Corporation under the laws of the Dis¬ 
trict of Columbia, is Plaintiff and William E. McReynolds and 
Joseph McReynolds are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 22nd day of September, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

* Clerk. 


16 In the Supreme Court of the District of Columbia. 

At Law. 

No. 60097. 

W. F. Roberts Company 
vs. 

William E. McReynolds and Joseph McReynolds. 

To W. C. Prentiss, Esquire, 

Attorney for Plaintiffs: 

Take notice that we will submit to Justice Siddons sitting in Cir¬ 
cuit Court Number 1, for approval on Monday, the 31st day of 

2—3718a 
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in W. E. MCj REYNOLDS ET AL. VS. W. F. ROBERTS C0. 

January, 1921, at 10.00 o'clock a. m., a bill of exceptions, a copy 
of which is hereto attached. You are invited to be present. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Defendants. 

Service of the copy of the foregoing notice together with copy of 
proposed bill of exceptions acknowledged this 19th day of January, 
1921. 

W. C. PRENTISS, 

M. J., 

Attorney for Plaintiffs. 


In the Supreme Court of the District of Columbia. 

At Law. 

No. 60097. 

W. F. Roberts Company, a Corporation, Plaintiff, 

vs. 

William E. McReynolds et al., Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this case before Mr. Justice 
Siddons and a jury, the plaintiff called as a witness William F. 
Roberts, who testified that lie was president of the plaintiff company 
and who identified his signature as president of the plaintiff com¬ 
pany, and the signatures of the defendants to a contract entered into 
and testified that he was present when the latter signed the same. 
Whereupon said contract was offered in evidence and rea-s as fol¬ 
lows : 


J. 

17 


(< Lease. 

0 

“This Lease made August 21, 1916 by and between William E. 
McReynolds and Joseph McReynolds of the District of Columbia 
parties of the first part hereinafter called the lessors and the W. F. 
Roberts Company, a corporation organized and doing business under 
the laws of the District of Columbia, party of the second part, here¬ 
inafter called the lessee. 

18 “Witnesseth That tjie lessors are to erect a fireproof build¬ 

ing upon the lots hereinafter described in accordance with 
plans and specification identified by the signatures of the lessors and 
lessee thereon to be completed and in all respects ready for occu¬ 
pancy by October 20, 1916. 

“That the lessors lease to the lessee for the rental consideration 
hereinafter specifically stated part of Sub-division lots ten (10) and 



W. E. MC REYNOLDS ET AL. VS. W. F. ROBERTS CO. 11 

eleven (11) in square two hundred and fourteen (214), in the Dis¬ 
trict of Columbia, the part of lot ten being the north 15.50 feet front 
on the alley by the full depth and the part of lot eleven being the 
south 20.50 feet front on the alley by the full depth together with 
the improvements thereon, the building to be erected as hereinbefore 
set forth, for the term of fifteen years beginning November 15, 1916 
for an aggregate rental of twenty four thousand six hundred ($24,- 
600) dollars payable for the first eight years fifteen hundred 
($1,500) dollars annually and for the succeeding seven years 
eighteen hundred ($1,800) dollars annually. The annual amounts 
are to be paid in monthly installments, for the first period one hun¬ 
dred and twenty five ($125) dollars and for the second period ono 
hundred and fifty ($150) dollars on the first day of the month in 
advance to the lessors at their office, 1423 L Street N. W., in the Dis¬ 
trict of Columbia or to their authorized agents. 

“The lessee is to pay the bills for electric lighting, gas, water and 
repairs; is not to sublet without the written consent of the lessors; is 
not to use the premises for any unlawful purpose; and is to surrender 
the premises at the expiration of the term in the same order 

19 received, ordinary wear and tear excepted. 

“In event the building shall be damaged by fire or the ele¬ 
ments the rent is to be suspended until the lessors shall restore it to 
the condition in which it was before the damage. 

“The lessors covenant that the lessee shall have quiet possession 
of the premises without interruption by the lessors or any one claim¬ 
ing through them; the lessors reserving the privilege of inspection to 
protect from damage by fire. 

“It is covenanted that if the rent aforesaid or any installment 
thereof shall not be paid within ten (10) days in the first five years 
and fifteen (15) days in the succeeding ten years after the same 
becomes due and payable as aforesaid, although no demand shall 
have been made for the same, or if the lessee shall fail or neglect to 
keep and perform the covenants herein contained, or any of them, 
the lessors upon five days’ notice in writing served upon the lessee or 
in its absence by attaching the same on the front door of the prem¬ 
ises shall have the right to re-enter and repossess the premises in the 
manner provided by the Code of Laws for the District of Columbia 
for the recovery of possession in the case of non-payment of rent, 
all other notices in such case being expressly waived. 

“These Lessee in the event of such re-entry covenants to remain 
answerable for all damage and for all deficiency of rent by reason of 
its failure to perform any of the covenants hereof. And the lessors 
covenant to re-let the premises as they may be able for the benefit of 
the lessee in whole or in part, and on such terms as the lessors may 
elect. 

20 “It is understood that no waiver of one breach of any cove¬ 
nant herein shall be construed to be a waiver of any subse¬ 
quent breach. 

“It is further understood that all covenants contained herein shall 
not only apply to the lessors and lessee but to the heirs and assigns 
of the lessors and the successors and assigns of the lessee. 
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“In testimony whereof the said William E. McReynolds and 
Joseph McReynolds, the lessors, have the 29th day of August, 1916 
hereto set their hands and seals; and the W. F. Roberts Company, 
incorporated, has caused its corporate seal to be attached, and caused 
these presents to be signed with its corporate name by its President, 
William F. Roberts, attested by its Secretary, Bertrand H. Roberts, 
and has appointed Allen C. Clark to be its attorney, the same to ac¬ 
knowledge and deliver according to law, the day and year hereinbe- 
fore stflted 

(Signed) WILLIAM E. McREYNOLDS. [seal.] 

Joseph McReynolds. [seal.] 

W. F. ROBERTS COMPANY, INC., 
(Signed) By W. F. ROBERTS, 

President. 

(Signed) B. H. ROBERTS, 

Secretary. 

District of Columbia, ss: 

I, Clarence Dodge, a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that William E. McReynolds and Joseph 
McReynolds, parties to a certain lease bearing date on the twenty 
first day of August, 1916, and hereto annexed, personally appeared 
before me in said District, the said William E. McReynolds 

21 and Joseph McReynolds being personally well known to me 
as the persons who executed the said Lease and the same to be 

their act and deed. 

Given under my hand and notarial seal this 29th day of August, 
1916. 

[seal.] (Signed) CLARENCE DODGE, 

Notary Public, District of Col. 

District of Columbia, ss: 

I, Clarence Dodge, a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that Allen C. Clark, who is personally well 
known to me to lie the person named as attorney in fact of the W. F. 
Roberts Company, the corporation lessee in the annexed lease, bear¬ 
ing date on the twenty first day of August, 1916, personally appeared 
before me in the said District and bv virtue of the authority thereby 
conferred upon him, acknowledged the same to be the act and deed 
of said corporation. 

Given under my hand and notarial seal this 29th dav of August, 
1916. 

[seal.] (Signed) CLARENCE DODGE, 

Notary Public, District of Columbia. 

22 Witness further testified that plans were submitted and 
signed as an acceptance; he had only a copy of plans and 

never had a copy of the specifications. Thereupon witness was 
shown certain drawings and testified that they were the plans signed 
by him on August 29th, 1916. The said drawings were offered in 
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evidence and because of their character and size it is hereby stipu¬ 
lated by and between counsel for the respective parties hereto that 
the same may be used in argument in the Court of Appeals of the 
District of Columbia the same as if reproduced in this bill of accept¬ 
ance, without the necessity of such reproduction. 

Thereupon the witness was asked the following question: 

“Q. Mr. Roberts, at the time that contract and lease was entered 
into, was your company in business, and what business?” 

i 

To which question counsel for the defendants objected because 
the question relates to matter outside of the issue and is not relevant 
to the same; but said objection was overruled, to which action of the 
Court in overruling said objection counsel for the defendants ex¬ 
cepted, which exception was duly entered upon the minutes of the 
Court. Whereupon the witness testified as follows: 

“A. Printing business.” 

Thereupon witness further testified that his company was con¬ 
ducting its printing business occupying premises 1413 New York 
Avenue. Thereupon the witness was asked the following ques¬ 
tion: 

23 “Q. Under what contract or terms were you occupying 
those premises 1413 New York Avenue?” 

To which question counsel for tlie defendants objected on the 
ground that the evidence is not competent and the rental of the 
premises would not be an element to be considered as direct damage 
and that nothing anterior to the execution of the lease is proper evi¬ 
dence as to negotiations at all, which objection was overruled by the 
Court, to which action of the Court in overruling said objection 
counsel for the defendants excepted which exception was then and 
there noted upon the minutes of the Court, whereupon the witness 
answered: 

“A. Under a lease.” 

Witness further testified that the building mentioned in the lease 
and contract to be erected was not completed by October 20, 1916. 

Thereupon counsel for the plaintiff offered in evidence a copy of 
specifications which accompanied the drawings and contract which 
specifications it is agreed between counsel for the respective parties 
may be read and used in the Court of Appeals of the District of 
Columbia by the producing of same without embodying the same in 
this bill of exceptions. 

The witness further testified that he observed the progress of the 
work on the building particularly, and that, it was completed in all 
respects ready for occupancy the very last of February, possibly the 
1st of March, 1917. Witness further testified that rent was not" paid 
under the lease commencing November 15, 1916 for the new 

24 building; the building at that time had no roof on it; the 
lower part of it was still with the supports for the forms of the 

concrete and it was in no condition to occupy at all. The first rent 
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was paid four months after the building was to have been ready for 
him to go into by a check for $500 for rent from November loth 
to February, 1917. 

Witness further testified that it was the last part of February, or 
the middle to the last part, that his company got its stuff all moved 
into the building out of the old building. In the meantime its busi¬ 
ness was housed in 1413 New York Avenue. Whereupon witness 
was asked the following question: 

“Q. After October 20,1916, what were the conditions under which 
vou occupied that building in respect of rental or agreement or 
lease?” 

“Mr. Lambert: What building?” 

“Mr. Prentiss: 1413 New York Avenue.” 

“Mr. Lambert: T object.” 

Thereupon counsel for the defendants further objected upon the 
ground that the evidence was not proper to the issue in this case; 
that it is not a proper basis or foundation for damages and does not 
make a proper measure of damages; and after a long discussion be¬ 
fore the Court, the Court ruled that if the plaintiff can show that 
at the time the defendants undertook the contract they were in¬ 
formed that the plaintiff was in premises 1413 New York Avenue 
and that the lease would expire on the day fixed in the written agree¬ 
ment, showing that the defendants thus knew that certain 
2o specific damage would result, to the plaintiff’s company if 
compliance in point of time with the contract was not had, 
then he did not see how the parole evidence would violate the rule 
against modifying a written contract. To which action of the 
Court in so holding counsel for the defendants excepted and the 
Court then and there noted an exception upon its minutes to all of 
the testimony on this point which is as follows: 

“A. On or about August 29, after previous communications, 1 
signed the plans submitted, and at that time and previously I had 
advised the Messrs. McReynolds of the urgency of -this building, 
because my lease would be up on the 20th of October at 1413 New 
\ork Avenue, and as to the contents of that lease they were fully 
made acquainted, because that was why 1 stated the urgency of 
having this building ready, and it was agreed that they could have 
it ready- 

“Mr. Lambert : I object to ‘It was agreed’.” 

“The Witness: I beg your pardon. I will say understood.” 

“Mr. Lambert: I object to that. The question as I apprehend it, 
is what was said between them.” 

“The Court: I think, Mr. Roberts, if you would testify to what 
they said to you,* it would be better. What you understood or agreed 
is a conclusion of yours.” 
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By Mr. Prentiss: 

“Q. As appears by the lease between you and Messrs. McReynolds 
that has been put in evidence, the date of that lease is August 21, 

1916 - 

26 “Mr. Lambert: I object to the testimony that has just 
been given.” 

“Mr. Prentiss: I beg pardon. Wait a minute. Although this 
lease was dated August 21 at the top it recites that it was signed and 
executed on the 29th, the same date that those plans were signed.” 
“Mr. Lambert: What year?” 

“Mr. Prentiss: 1916. It was acknowledged on the 29th also.” 

Witness further testified that this conversation took place in the 
office of Mr. Weaver and at the McReynolds plant on L Street where 
he went personally. Whereupon witness testified that he caused to 
be sent to the defendants letter dated September 23, 1916, a copy of 
which letter was offered in evidence as plaintiff's exhibit No. 4, 
during the reading of which letter, to the jury counsel for the de¬ 
fendants objected on the ground that subsequent communications of 
the plaintiff to the defendants were inadmissable as not being proof 
and as not bearing on the issue tendered by the plaintiff as to the 
knowledge of the defendants and that the same was irrelevant and 
immaterial; but the Court overruled the objection, to which action 
of the Court, the defendants then and there excepted which exception 
was duly noted upon the minutes of the Court and said letter reads 
as follows: 

“September 23, 1916. 

“Dear Messrs. McReynolds: 

“My view of progress last evening was disappointing and this is 
to ask your best efforts to have the operation expedited. 

27 “I cannot too strongly impress on you the importance of 
this plant being entirely out of present premises at expiration 

of lease. 

“With best wishes 

“Yours very truly, 

“Messrs. R. McReynolds & Sons, 

“1423 L Street N. W., 

“Washington, D. C.” 

Thereupon plaintiff offered in evidence letter dated January 17th, 

1917 marked “Plaintiff’s Exhibit No. 5.” to the admission of which 
letter objection was made by the defendants on the ground that it 
was irrelevant, immaterial, and self serving as well as letter dated 
January 23, 1917, marked “Plaintiff’s Exhibit No. 6,” which objec¬ 
tions were overruled by the Court to which action of the Court in 
overruling said objection counsel for the defendants noted an ex¬ 
ception which exception was then and there noted upon the minutes 
of the Court and said letters were received in evidence and read as 
follows: 
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“W. F. Roberts Company, 
“1514 H Street, 
“Wilkins Building, 
“Washington, D. C. 


“January 17, 1917. 

“Messrs. R. McReynolds & Sons, 

“1423 L Street, 

“Washington, D. C. 

“Gentlemen:* 

28 . “Just as a matter of fair play I am advising you that the 

sum of rental paid out by this company amounts to eleven 
hundred and seventy three dollars ($1,173.00). 

“This is a heavy penalty to impose because of a contractor’s 
remissness, and I hope to have your earnest consideration. 

“Very truly, 

W. F. ROBERTS COMPANY, INC., 
(Signed) Bv W. F. ROBERTS, 

President” 

“Mr. William E. McReynolds, “January 23, 1917. 

“Mr. Joseph McReynolds, 

“1423 L Street, 

“Washington, D. C. 

“Gentlemen : 

“We transmit herewith check for $500., being the rent for leased 
premises in square 214 for four months beginning October 20, 1916. 

“The said premises were not completed at the time specified in 
the lease and are not yet completed. In the mean time, w T e have 
paid rent and at present are paying rent at a higher rate than stip¬ 
ulated in the lease. 

“For the amount of loss, rent and otherwise, caused by the delay 
in the completion we hold you accountable. 

“Very truly yours,” 


29 Witness further testified that his lease at 1413 New York 
Avenue expired October 20th, 1916 whereupon witness was 
asked'the following question: 

“Q. What was done regarding the housing of your plant and 
business on and after October 20, when your lease at 1413 New York 
Avenue expired?” 

To which question defendants objected on the ground that the 
same is not proper evidence to establish any damage claimed by the 
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plaintiff; but said objection was overruled, to which action of the 
Court, defendants excepted, which exception was then and there 
noted upon the minutes of the Court and witness testified: 

“A. I asked permission of the agent to remain in the premises 
1413 New York Avenue at a rental of $300 per month.” 

This was the rental that had been reserved in his lease; that the 
taxes on these premises were a portion of the rent and amounted to 
$91.05 per month and were not included in the $300. The rent 
was paid in advance and pursuant to contract from month to month. 
It was early in February that he commenced to move his goods in 
the new premises; got some in ahead to make progress as rapidly as 
possible; the gas was turned on January 23, 1917; the electricity 
January 29th, 1917; commenced to move machinery and equip¬ 
ment in the new' building about the middle of January ; were mov¬ 
ing one of the earlier presses; No. 7 w r as one of the earlier presses 
moved. Finished moving February 14th, 1917. On January 25 
when he commenced moving his machinery the building was 

30 in an unfinished state and was still unfinished on February 
14; some of the supports for concrete were still standing and 

there were other men, water and gas and other men working after 
that; they had no spigots or faucets. 

On Cross Examination witness testified that he first saw the de¬ 
fendants or either one of them in the office of John L. Weaver, in 
June, 1916; that he said that his lease was up on New York Avenue 
on October 20, and he would have to be in new quarters and that no 
contract would be entered into unless he had a building to go into; 
prior to August 21, 1916 he had conversations with both of the 
defendants; went up to look at the property in the alley back of 
their place after they were brought together by Mr. Weaver but 
before they had the conversation above stated; possibly had his first 
conversation with Mr. William E. McReynolds in July; at that 
time the negotiations had not proceeded to anything like a con¬ 
clusion because he was looking at other properties; the proposition 
the brokers made w T as that they w T ere to get tnem conjointly a plant 
and a store, the plant w T as to be in an inexpensive neighborhood and 
the store was to be the best they could get; and proceeded through 
June and July, he does not mean with Mr. McReynolds, he means 
with the broker. The agreement was signed by Mr. Allen C. Clark 
w 7 ho was authorized to sign it on behalf of the Wm. F. Roberts Co., 
and it w T as something like two or three weeks prior to August 29th 
that he had his first conversation with Mr. William E. McReynolds; 
at that time there was a discussion of the property and lease; does 
not think that he made the same statement that he had made 
in other conversations relative to having to get out on 

31 the 20th of October that being an essential feature of the 
deal; did not bring that to his attention; considered them 

intelligent enough to understand it when they had been told once 
or twice. Witness was thereupon asked whether or not that was the 
first time he had had any conversation with Mr. William E. Mc- 

3—3718a 
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Reynolds and requested that the latter stand up in court and then 
testified upon being asked what he said to Mr. William E. Mc- 
Reynold at that time and he could not remember precisely what he 
said to him at that time; they discussed the property and the prob¬ 
ability of his taking it; they did not just go over to Mr. Weaver’s 
office and sign up without looking it over. 

Witness was asked to state definitely whether or not he told Mr. 
William E. McReynolds what he says he always told Mr. Joseph 
McRevnolds that he had to get out on the 20th of October and that 
that was an essential feature of the transaction and testified that 
he undoubtedly did because that was an important feature and upon 
being asked to state whether he did or not, said: “I swear yes.” 
Witness thereupon identified his signature to a letter marked “De¬ 
fendant’s exhibit No. 1 for identification.” Witness would not 
say that that subject came up in all of the conversations but when¬ 
ever the subject did come up he made his assertions to the defend¬ 
ants in the same way. Witness further testified that he does not know 
who prepared the plans that accompanied the specifications that 
have been offered as Plaintiff’s exhibit No. 3; that he does not know 
who prepared the specifications; that he never even read the 

32 specifications; he went over the plans; he may have looked over 
the specifications but he does not remember reading them; 

he cannot testify whether the specifications show 7 n him were the same 
or not; thinks plan# that w 7 ere executed on August 21 or August 
29 and that those plans were eventually carried out; he cannot state 
whether the specifications w r ere carried out or not as he did not read 
them over; that the extent of his examination of the specifications 
was that he only read a sentence or two; that he guesses it is correct; 
that as a matter of fact the plans and specifications on w’hich they 
reached an agreement on the 21st or 29th of August, 1916 with the 
Messrs. McReynolds were never carried out; does not know 7 that the 
specifications that he and McReynolds agreed on as being satisfactory, 
w’hen taken to the District Building they were absolutely refused 
permission to be carried out and does not know 7 that the McReynolds 
liad to abandon entirely the specifications which w T ere contemplated 
in the contract or that new specifications to comply with the 
regulations of the District had to be made up at a loss of time of 
several weeks. Does not remember that he cooperated in agreeing 
to the new 7 specifications made up to comply with the regulation of the 
Building Inspectors’ office. One of the McReynolds came to him and 
said that the building regulations required them to set the building 
back about, three or four feet and asked if he w 7 ould have any objection 
to cutting off that much of the building, or something like that; 
he does not remember the full details but that it was so infinitesimal 
that it did not bother him at all and he told them to go ahead. 

33 He now 7 says in looking at the plans, the reason w 7 hy they 
did it was because the architect had drawn the plans so that 

the entrance to the basement protruded into the alley. Does not 
know 7 that the Building Inspectors’ office refused completely to 
abide by the specifications and plans regarding the heating plant 
which had to be changed completely; does not call to mind that 
the heating plant w T as called to his attention. 
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“Q. Do you know that a number of features of the plans and 
specifications the Building Inspectors’ office refused and they were 
brought to your attention and you and the McReynolds had to 
agree on specifications that would satisfy the Building Inspectors’ 
office? “A. That may have occurred at the time they brought the 
specifications when they put the building back. That is possible, 
but I do not call it to mina.” 

Witness was further asked whether or not it was a fact that he had 
men in this new building in November 1916 and said that it must 
have been very late in November; there was one old piece of 
machinery that he wanted to get rid of that he sent out there to get 
it out of the way; it was a piece that he had and in order to save 
time in moving it was dismantled between times and taken up there; 
he does not know whether he had men in there with materials in 
November, 1916, he thinks not; did not have men in there putting 
up partitions in November and December, 1916. He does not think 
he had men putting up shelves in November, 1916; is satisfied they 
did not; may have had men in there going over it and looking 

34 at shelves for their needs and things of that kind; the same 
applied to December, 1916. There were men in there in 

December who were sent in advance to get rid of cuts and old 
machinery and the like. 

Witness thereupon identified defendant’s exhibit No. 2 as a letter 
having been received by him. 

On redirect examination witness testified, upon being shown the 
ground plan of the plans apparently signed on August 29th, 1916, 
and having his attention called to the line marked “alley line” and 
the place going into the basement that if there were any changes made 
to swing the building back of the alley line they must have been made 
before lie signed the specifications. 

Thereupon to further maintain the issues on his part joined, the 
plaintiff called as a witness John L. Weaver, real estate broker, 
who testified that he handled for his firm, Weaver Brothers, the 
matter of leasing the premises involved herein; in early 1916 certain 
advertising matter of a circular nature was sent out from their office 
offering store properties; Mr. Roberts called with a copy of the ad 
and negotiations ensued which resulted in their firm leasing to the 
Roberts’ Company his present location on H Street in the Wilkins 
Building and also of ground with a building to be erected on it owned 
by Messrs. McReynolds. Thereupon the witness was asked whether 
anything was said regarding th.e occasion for the Roberts Company 
to enter into such a lease and contract prior to August 29th, in his 
negotiations with the Messrs. McReynolds, and testified that 

35 he was unable to give exact dates but would say that it was 
probably about August 29th, 1916. Thereupon the witness, 

over the objection of defendants upon the grounds heretofore stated 
relative to the testimony of similar character offered by the plain¬ 
tiff and exception which was dulv noted in the minutes of the 
Court, was permitted to testify as follows: 

“A. My recollection is that this lease of the Roberts Company in 
New York Avenue for the property owned by Mr., C. C. Glover ex- 
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pired on October 20,1916, and a new location must be provided prior 
to the expiration of the old leasethat was communicated to Messrs. 
McReynolds by witness; there was some discussion on the question 
of whether or not they could complete the building by that time; his 
mind is a blank now. 

Thereupon counsel for the defendants moved to strike out this 
testimony as not being relevant to any provision of the contract in 
reference to the collection of damages for their not having the prop¬ 
erty ready in time, which motion was overruled by the Court, and 
an exception duly noted to such action of the Court on its minutes. 

On cross examination witness testified that he could not tell any¬ 
thing about the language used to Messrs. McReynelds relative to any 
damage that would result to Mr. Roberts if the building was not fin¬ 
ished at a certain time; there were so many conferences that took 
place in negotiations on a lease of this kind that it is difficult for him 
to say which one of the tw T o McReynolds was present or at what con¬ 
ference the statement was made. It was made repeatedly to the 
Messrs. McReynolds that this lease expired on the date named 

36 and that we must have possession for the tenant at that time; 
he knew’ that whatever building was put there would have to 

be erected by a contractor and that the speed of its finishing was a 
question of how' quick the contractor could do the work, so he did 
not go into that at all. He may have read over the plans and specifi¬ 
cations but could not say definitely that he did. Does not recall 
anything about the original specifications accompanying the plans 
being turned down by the Building Inspectors' office; knew’ that they 
would have to be submitted to that office; he had nothing to do with 
the contract for the building or the plans and specifications, only to 
see if they met the conditions of the two parties. He sought the Mc¬ 
Reynolds on the matter of putting up this building in an effort to 
find a place for Mr. Roberts; he sought the defendants to erect a prop¬ 
erty to meet the requirements of the Roberts Company and received 
compensation for so doing. 

On redirect examination witness testified that to the best of his 
recollection Mr. Allen Clark prepared the lease. 

Thereupon to further maintain the issues on his part joined the 
plaintiff called as a witness Mr. Bertrand H. Roberts who testified 
that he was secretary of the plaintiff and was such in 1916 and 1917; 
he conducted no negotiations with the defendants; after the lease 
was executed the work on the building commenced shortly; observed 
that the work was progressing sloAly; on October 20th, 1916 the 
building was incomplete; the molds for the first floor were still in 
place; the last of the workmen to leave the building he should 

37 say was sometime in February, perhaps the last of February, 
which was after they had got their material into the new 

building; they could not have moved into the building earlier as it 
was not in shape to receive their material and equipment. 

Thereupon the plaintiff to further maintain the issues on his part 
joined recalled to the stand W. F. Roberts who testified that the 
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work was commenced in September, about the middle of September. 
On cross examination witness testified that he has no recollection as 
to whether he signed any specifications; he identified the specifica¬ 
tions shown him by stating that he had already testified he saw the 
papers at that time; had no recollection of signing those specifica¬ 
tions but has a recollection of seeing them; has no recollection of 
signing any specifications nor has he any recollection of telling 
either one of the McReynolds, or both, that any specifications were 
agreeable or satisfactory to him. 

This is the substance of all of the evidence offered on behalf of 
the plaintiff in chief. 

38 Evidence on Behalf of the Defendants. 

Thereupon, the defendants, to maintain the issues on their part 
joined, called as a witness Jusbph McReynolds, who testified that 
for 25 years or more he has been engaged in the automobile and 
garage business; that his place of business is located in the vicinity 
of Vermont Avenue and L Street; that early in the summer of 1916 
the matter of putting up a building for the Roberts Company was 
first brought to his attention by his brother and Mr. John Weaver. 
The witness further testified: “Mr. John Weaver had spoken to my 
brother about it. He was a joint owner of the property so they 
brought it to my attention together;” they talked it over with Mr. 
Roberts and Mr. Weaver showed them the property, the ground. 
The witness was asked this question : 

“Q. What was that conversation?” 
to which he replied: 

“A. Mr. Roberts gave me to understand that he was dealing with 
Mr. Glover, and Mr. Glower was a very tough man, and he wanted, 
if possible, to get away from him, and he gave me to understand he 
wanted to slip out of Mr. Glover’s hands. That is the only thing 
he had with us.” 

The witness further testified that Roberts was renting the property 
at that time from Mr. Glover; that absolutely nothing was said at 
any time about his lease expiring, and answering question as to what 
was done from then on about getting this property witness testified 
that Mr. Weaver finished the thing and decided on the ground with 
Mr. Roberts and then they drew up at Mr. Weaver’s office—they 
brought a lease; that they had Mr. Weller of the Weller Construction 
Company make a set of plans and a set of specifications; that the 
specifications offered in evidence by * the plaintiff were the 

39 plans and specifications that he saw; that after they got the 
plans and specifications all drawn up they got bids on them 

from several reputable builders, they took them to the District Build¬ 
ing and found that the building could not be put up. It was not in 
compliance with the building regulations and was not the right size 
for the lot There was some mistake in the dimension of the lot 
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and the building on it had to be abandoned. After that was done 
the plans and specifications were abandoned. Witness further testi¬ 
fied that just about a week or more the question came up again and 
they had Mr. Beahm, of Beahm & Rice, make another set of plans; 
that there were two or three weeks between the time they abandoned 
or dismissed the first contract and the time they decided to put up 
another building on another set of plans. 

Witness further testified: “So we proceeded with those plans after 
Mr. Roberts had seen them and agreed that those plans were all 
right, to put up a building, and we got Mr. John H. Nolan, we 
thought the most reputable builder in town—to put the building 
up. r Witness further testified that Mr. Roberts approved the new 
plans made by Mr. Beahm; that the plans were approved by the 
District Building Inspector, and the building was built on those 
plans; that under the Beahm plans they had no contract of any 
kind with plaintiff, no agreement in writing of any kind under 
those plans. 

Witness further testified that they had a number of strikes with 
the cement workers; that after the cement work was done and the 
construction was up they could not get radiators; that they bought 
second-hand radiators, got heat in the building and did every- 
40 thing possible to get it dried out and ready for Roberts to 
occupy; that the Roberts Company first had any of their 
men, a carpenter, working on the building early in November, 1016, 
building shelves; that Roberts had machines on the lower floor of 
the building quite some time before he had printers working in the 
actual running of the plant; that the machines were in there while 
the carpenter was in there putting up the shelves in the stock room 
early in November. 

Witness testified he received letter from Roberts dated August 3, 
1016, which letter was ottered in evidence as Defendants* Exhibit 
No. 1, and read as follows: 

“W. F. Roberts Company, Inc., 

Washington, D. C. 

“Office of the President. 


“Messrs. R. McRevnolds Sons, 
1423 L Street, N. W., 
Washington, D. C. 

Gentlemen : 


“August 3, 1016. 


“Through courtesf of Mr. John I,. Weaver and your Mr. Joseph 
Mi Reynold*, the \\ i itoi recently inspected lot 36 x 100 ft. north of 
your shops in same square, and. with understanding this offer is 
contingent on closing a store lease elsewhere, respectfully submits 
the following: 

“For a two story building of factory construction, with electric 
elevator and efficient heating plant, (plans to be approved by the 
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undersigned) we offer $1,500.00 per annum for first seven years 
and $1,800.00 per annum for second seven years. 

41 “For a three story building $1,800.00 first seven years and 
$2,000.00 second seven years. 

“The favor of early consideration is requested to make consum¬ 
mation of store lease. 

“Yours Very truly, 

“W. F. ROBERTS COMPANY. 
(Sgd.) “W. F. ROBERTS.” 

On cross examination witness testified that work on the building 
was commenced between the 15th and 30th of September and that 
the work progressed just as fast as possible; that he does not know 
anything about the building permits. 

Witness further testified that one of the contractors told him the 
building inspectors would not pass the original plans and specifica¬ 
tions; he does not know which one; it was before he made the con¬ 
tract with Mr. Nolan; that it was between the time they gave up the 
original plans and the time they had, the new plans made. 

Witness further testified that the work was commenced in Sep¬ 
tember; that several weeks were consumed in getting new* plans made 
and getting the bids in; that he made no contract whatever with Mr. 
Beahm; that he was one of the bidders; that he did not accept 
Beahm’s bid because Mr. Nolan was equally as good a builder and 
his prices were a little more satisfactory; that he entered into a 
contract with Mr. Nolan; that he did not have the contract with him 
and, therefore, could not produce it; that he did not know where the 
contract was; that Mr. Nolan was not in Washington; that he does 
not know his address but knows he is not in Washington. Witness 
was asked to specify just what the difficulty was with the original 
plans, and witness had suggested there was some trouble 

42 about the location of the building on the lot in the original 
plans; witness testified that there were a good many things 

in the technical part of the building that he knew nothing about; 
that the original plans were bigger than the lot they were to go on; 
he did not know exactly what they were; that the plans for the 
moving of the building back to the alley so as to allow room for the 
cellar steps going down to the engine room was embodied in the new 
plans. 

The witness further testified that he does not remember that the 
lease recites that it is made on August 21st but it appears to be exe¬ 
cuted by the parties under date of the 29th of August and that the 
notary recites also that he took the acknowledgements under date 
of the 29th. 

The witness further testified that the second set of plans was not 
a modified plan but an entirely new set of plans; that the plans 
signed at the time the lease was signed are not the plans the building 
was built under; that he was not familiar enough with it to concede 
that there was not any change in the building as contracted for in 
respect to its position on the lot; there was a change in the plans. 

The witness further testified: “A complete new set of plans was 
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made but just how the old plans sat on the lot as compared with 
the new I could not tell you.” 

The witness further testified that he had not had opportunity to 
make investigation to find Mr. Nolan's contract; was quite positive 
he did not have it because he never kept those things after tney got 
a year old; is quite sure he has not got Mr. Nolan’s contract. 

The witness further testified that lie did not say they changed the 
plans, but made a new set of plans; thinks a man by the name 

43 of Beahm drew them; did not know whose plans they were; 
did not know who made them; that the reason he had Beahm 

make plans was because the original plans made by the Weller Con¬ 
struction Company were not correct; they would not pass the build¬ 
ing inspector’s office. 

Witness further testified that plans were signed with the lease 
and specifications, all at the same time; identified his signature to 
plans dated August 29, 1910; had reason to state that those were 
not the same plans because the words “Approved August 29, 1910” 
were not in his handwriting and he did not know enough about 
technical drawings to know whether or not they were right; recog¬ 
nizes his handwriting, but not the handwriting of the words: “Ap¬ 
proved August 29, 1910.” 

The witness further testified that he did not have the additional 
set of plans that were prepared by which the building w r as con¬ 
structed; does not know who has them or whether they are in ex¬ 
istence or not; thev were turned over to Mr. Nolan. 

Asked to specify what the changes were, witness testified that the 
plans drawn by the Weller Construction Company were too large 
for the lot they were to go on; does not know whether the plans 
shown him were the Weller plans or not; witness further testified 
that the radical changes made in the plans which destroyed the con¬ 
tract he had with Mr. Roberts were: “The plans as drawn by the 
Weller Construction Company that” the witness, his brother and 
Mr. Roberta “had already signed and agreed upon, were too big 
for the lot and the District Building Inspector’s office would not ac¬ 
cept them, would not pass them;” that those plans were signed in 
Mr. Weaver’s office; does not know where those plans are; 

44 discarded them and everything connected with them; that 
the plans and contract were all signed at the same time; does 

not know anything about the plans shown him on the witness 
stand, or whether the plans then and there shown him on the wit¬ 
ness stand were the plans that were signed at that time and testi¬ 
fied: “I simply told you that the original plans were drawn by the 
Weller Construction Company and were a mistake and discarded; 
T do not know anything about the plans in your hand.” 

The witness further testified that the Weller plans were signed by 
himself and Mr. Roberts; does not know whether two sets of plans 
were signed; is not positive about the second set of plans being 
signed; remembers it well; that further changes were in the size 
of the stockroom and a change in the construction of the windows; 
that the original plans were wooden and the others were iron; does 
not remember that there was not any change in the size of the stock- 
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room and merely that the positions of the stockroom and the office 
were reversed; can not remember it well enough to contradict. 

Witness further testified that the entrance is not into an office; 
it is between the office and the stockroom; could not say on which 
side of the entrance going in the office is; has not been there for 
quite a while; does not know that it is on the left as you go in; 
does not know it is on the side of the building where the furnace 
room is located; remembers very well that the dimensions of the 
stockroom were changed; thinks they made it larger; does not know 
how much larger; thinks the changes regarding the windows were 
that they ordered fire-proof windows; does not remember distinctly 
just what those changes were, but thinks that is one of them; 
45 thinks it is a metal sash affair; might have changed the 
type; there was some change about the windows; does not 
remember exactly what it was; that he does not think that the 
changes in the size of the stockroom and the windows had anything 
to do with the rejection of the original plans by the Building In¬ 
spector. 

. The witness further testified that a clerical or architectural error 
was made and the plans were bigger than the lot; did not say that 
the plans showed the steps out in the alley; thinks the idea these 
new plans were prepared was to reduce the size of the building; 
that those changes caused him to abandon the enterprise; gave all 
that stuff up at that time; concluded he would not go on with it; 
could not tell the exact date of that conclusion; it was between Au¬ 
gust 29th, the day he signed that contract and the time, whenever 
it was, when the building commenced; abandoned the enterprise 
before contract with Nolan; made contract with Nolan but can not 
produce it; that from his point of view his contract with Roberts 
was entirely abrogated by that situation. 

Witness was shown letter from Roberts dated January 17, 1917; 
does not remember receiving previous to that letter a letter from 
Allan Clark; that if he got such a letter he gave it to Mr. Lambert, 
his counsel; does not recall getting it; Mr. Lambert attended to any 
business he had. 

The letter from Mr. Allan Clark was introduced in evidence as 
Plaintiffs Exhibit No. 7 and the letter from Mr. Lambert was of¬ 
fered in evidence as Plaintiff’s Exhibit No. 8 and both were read to 
the jury. They read as follows: 
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“Allen C. Clark, 

“Attorney at Law, 

46 “Allen C. Clark, 

“A ttorney-at-Law, 

“816 Fourteenth Street, 

“Washington, D. C. 

“Messrs. Wm. E. and Joseph McRevnolds. 

“Gentlemen : 

“With other loss to W. F. Roberts Co., is that of rent at the rate 
of $550 per month caused by the delay in the delivery of the com¬ 
pleted premises leased from you. 

“The fairness of its claim for reimbursement of losses you will ac¬ 
knowledge. 

“There is the matter of inconvenience besides and it urges you 
to complete your contract without more delay. 

“Yours, 

(Signed) “ALLEN C. CLARK.” 

“November 11, 1916. 


“Wilton J. Lambert, 

“Law Offices, 

“Munsey Building, 
“Washington, District of Columbia. 


“W. F. Roberts Co., 

“1514 H Street N. W., 
“Washington, D. C. 


“Gentlemen: 


“January 22nd, 1917. 


“Your favor of January 17th, together with that from Mr. Allen 
C. Clarke on your behalf on November 11th, 1916, accompanied by 
the proposed lease between your company and Messrs. McRevnolds, 
has been referred to me. 

“I have to advise you that Messrs. McReynolds recognize no lia¬ 
bility for the items you refer to in connection with rent and 
47 give you notice that they will insist upon you living up to 
the terms of the agreement in the event you decide to occupy 
the property. 

“Very truly yours, 

(Signed) “WILTON J. LAMBERT.” 
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48 Witness further testified that he knows of no contract ex¬ 
isting with the Roberts Company on January 2, 1917, that 

he did not write the letter, but his counsel has authority to speak 
for him; could not tell when the building was completed. 

In response to interrogatories by the Court the witness further 
testified that he was not sufficiently familiar with the building itself 
as it was put up and from his examination of the plans offered in 
evidence to tell the jury whether or not the building was built in 
substantial conformity with those plans; that there was no other 
lease of the premises executed by him than the one offered in evi¬ 
dence. 

“The Court: When you referred to the abndonment of the mat¬ 
ter, did you include the abandonment of the lease as well? 

“The Witness: It was my intention to give the entire thing up 
and not to go ahead with it. Just at that time building was getting 
very expensive and labor scarce. 

“The Court: Then you intended to say that the whole thing, in 
your mind, was abandoned? 

“The Witness: Yes, sir. 

“The Court: The lease provisions, as well as the building provis¬ 
ions—the whole thing was abandoned, according to your idea of 
the matter? 

“The Witness: Yes, sir.” 

Whereupon, to further maintain the issues on his part joined, the 
defendant called as a witness William E. McReynolds, who testi¬ 
fied that he was in partnership with his brother; cannot remember 
the date four years back of putting up a building on this property 
for Mr. Roberts. 

49 “A. Weaver Brothers had a set of plans drawn up by the 
Weller Construction Company, and the specifications—I 

don’t know who wrote them, but the plans were put up to the 
District Building and they would not approve them, so we had to 
have new plans drawn. I got them from Beahm & Rice Company, 
and they bid on the new set of plans. Those plans were discarded 
of the Weller Construction Company. 

“Q. What plans and specifications were they that you had at the 
time of this agreement on August 21 or 29, 1916? A. They were 
the Weller Construction Company. 

“Q. They w T ere the ones that the District Building refused to ap¬ 
prove? A. That is right.” 

Witness further testified that several weeks after the District 
Building refused to approve those plans and specifications he called 
up Beahm and had hffn draw a new set of plans which were finally 
approved by the District Building. 

“Q. I will ask you w T hether at any time in any of your conversa¬ 
tions with Mr. Roberts anything was said about your being liable 
for rent of the premises he was in if you did not get the property 
ready by a certain date? A. None whatever. 

“Q. Was any sum ever mentioned as to its value? A. None what¬ 
ever.” 
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Witness further testified that the first occasion he had any con¬ 
versation with Mr. Roberts was on the first set of plans in Mr. Weav¬ 
er’s office; that after the first set of plans had been turned down by 
the District Building he had no conversation whatever with 

50 Mr. Roberts about the second set; Mr. Roberts did nothing 
whatever in reference to the second set; “We took that up 

with Mr. John Weaver; I did not take it up with Mr. Roberts.” 

The witness was asked the following questions and made the 
following answers: 

“Q. Oh, I see. What, if anything, was said prior to the time 
you executed this contract and plans and specifications on August 
29, 1917, about Roberts’ lease expiring on the 20th of October? A. 
None whatever. 

“Q. Did Mr. Weaver tell you anything about it? A. Not a word.” 

The witness further testified that be does not know the date when 
Mr. Roberts’ men went into the building. On cross-examination 
witness testified that he did not identify the plans that are in 
evidence; identifies his signature on a set of plans; the only time 
he signed was in Weaver Brothers’ office; plans made by the Weller 
Construction Company were the only plans he signed; would not 
know one plan from another; remembers about the time this con¬ 
tract was signed in Mr. Weaver’s office; John Nolan was not there; 
later on after bids they made a contract with Nolan when they 
found the District would pass on it; does not remember the date of 
entering contract with John Nolan; thinks work on the building 
was commenced the latter part of September; witness further testified 
that they had a written contract with Mr. Nolan; does not know 
where that contract is; tried to find the plans at the District Building 
but they discard plans after they are two years old; was not 

51 able to find out when the building permit was issued; does 
not recollect whether building was commenced before per¬ 
mit was issued. 

The witness further testified that the plans were all changed, and 
that is all he knows; that they tried on the first set of plans to get the 
building finished by October 20, 191G; cannot remember why the 
date October 20 was put in the contract; cannot refer that far back; 
cannot remember why they fixed that date; does not remember letters 
be received from the Roberts Company; if he received any serious 
letters he turned them over to his attorney, Mr. Lambert; Roberts 
never said a word about his lea sing expiring October 20, 1916; 
Roberts never said a word about the necessity of having a building 
for occupancy by that time; only talked to Roberts once; knew 
Roberts was located at 1413 New York Avenue; did not know a thing 
about his tenancy at that place expiring; presumed he wanted to 
move into the new building by leasing it; Roberts did not say that 
any conversation; did not have any conversation with Mr. Roberts. 

Upon being interrogated by the Court the witness testified that 
the lot was vacant at the time the building operations commenced 
which mean the necessary excavations and then the building of the 
structure. 
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Mr. Lambert offered in evidence the agreement marked “Defend¬ 
ants’ Exhibit 3,” which was a lease between Thos. J. Fisher & Co. 
as lessor and plaintiff as lessee, dated October 30, 1906, leasing 
premises 1413 N. Y. Ave. N. W. for a period of ten years commenc¬ 
ing November 15, 1906, at an annual rental of $3,600 for the first 
two years, a like sum for the third and fourth years plus ^ of 
general taxes, and an annual rental of $3,600, plus all taxes for the 
remaining six years, the said rent payable monthly in advance. 

52 This is the substance of all the evidence offered on behalf 
of the defendant. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff re-called as a witness in rebuttal, W. F. Roberts, and asked 
the following question: 

“Q. This lease of the premises 1413 New York Avenue is finally in, 
and it appears by that lease that your tenancy did not expire on 
October 20, but did expire on the 15th day of November. I will 
ask you to make any statement that you may desire to make with 
reference to your previous testimony, if you desire to correct it.” 

To which question counsel for the defendants objected on the 
ground that it was not a question of changing his previous testimony, 
which objection was overruled by the Court and an exception duly 
noted to such action of the Court on its minutes. The witness 
answered the question as follows: 

‘•A. This paper was in a safe deposit box with other important 
papers, and I pursued the usual policy of calling on the book¬ 
keeper to give me the date of the expiration, and I got that through 
my bookkeeping department, and 1 was absolutely honest in be¬ 
lieving that was correct, all the way through; and I have before 
testified there were two dates impressed on my mind. That was 
October 20 that I was fighting for all along to get the building, and 
January 29 when we received the electrical connections to start our 
motors.” 

The witness further testified that the last date on which he paid 
rent Fisher & Company was February 15th, for the month beginning 
February 15th; that he paid November, December, January, and 
February in advance on the 15th of the month. 

53 The witness further testified that he examined the plans 
that have been put in evidence, and that he is familiar with 

the building; that the building is constructed absolutely in accord¬ 
ance with those plans, with transpositions of store-rooms and office 
and the elimination of a partition; that that change of the positions 
of the office and stockroom was made long before there was any 
inside work done, in the concrete stage, when they were starting on 
their concrete; that it did not tend to delay the work in any way. 

The witness further testified that January 15th was the last pay¬ 
ment of rent he had made; that he had made a mistake on the date; 
that January 15th is correct. Witness was asked the following 
question by Mr. Lambert: 
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“Q. So it is only three months’ rent?” 

To which question he made the following reply: 

“A. Yes, sir.” 

The witness further testified that he never heard of new plans 
and specifications being substituted for the original plans until a 
few days ago; that was the first he ever heard of those plans; that 
the Messrs. McKeynolds never submitted any plans to him; that he 
never heard of any plans in connection with the building other than 
the plans offered in evidence; there was but one set of plans sub¬ 
mitted; and those are the ones I signed and they are here; that he 
signed no others; that only one set of plans were signed, the particu¬ 
lar plans then and there shown the witness on the stand; that he 
never signed any different plans; that he knows these are the plans 
because these are the plans of the building as it is there now; that 
those plans remained in his opssession after the contract was 

54 signed; that his son made those marks on the plans at his 
direction; he transposed them; he thinks that is his hand¬ 
writing ; that there is no other mark except to take out that partition 
on the second floor. 

Thereupon, further to maintain the issues on his part joined, the 
plaintiff willed as a witness in rebuttal Bertrand H. Roberts, who 
testified that he was familiar with the plans then and there exhibited 
to him; that he was secretary for the W. F. Roberts Company; that 
he has no knowledge of any plans in connection with that contract 
other than those which have been offered in evidence; that he saw 
no other plans; that no other plans were ever called to his attention; 
that so far as he knows the building was constructed in accordance 
with those plans. The witness was thereupon asked the following 
question and made the following answer: 

“Q. Without any exceptions whatever? A. One slight exception 
here on the first floor, where it was discovered that the stock room 
had been placed above the furnace room, and to obviate the disad¬ 
vantage of having paper subjected to heat we requested for the par¬ 
tition for the stock room be transferred to the side where the office 
was located, and that the partition where the office was located be 
transposed to where the stock room was to go. That was on the 
first floor. And on the second floor we requested that a partition 
which was provided for in the plans be omitted—not be put up at 
all. Those are the only two changes in the plans, and the building 
as it is now constructed.” 

The witness further testified that he heard nothing about any 
plans being rejected by the building inspector and new plans having 
been made. 

This is the substance of all the testimony offered in the 
case. 

55 Thereupon the plaintiff requested the Court to grant the 
following instruction, which instruction was granted by the 

Court, to which action of the Court in granting said instruction 
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counsel for the defendants noted an exception, which exception was 
thereupon noted on the minutes of the Court: 

The jury are instructed, as a matter of law, that : 

“Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive in 
respect of such breach of contract, should be such as may fairly and 
reasonably be considered, either as arising naturally, i. e. according 
to the usual course of things, from such breach of contract itself; or 
such as may reasonably be supposed to have been in contemplation of 
both parties, at the time they made the contract, as the probable re¬ 
sult of the breach of it. If the special circumstances under which the 
contract was actually made were communicated by the plaintiff to 
the defendant, and thus being known to both parties, the damages re¬ 
sulting from the breach of such contract which they would reason¬ 
ably contemplate, would be the amount of injury which would 
ordinarily follow from a breach of contract under these special cir¬ 
cumstances, so known and communicated.” 

Thereupon, counsel for the defendants requested the Court to 
grant the following instructions which instructions, however, were 
rejected by the Court, to which action of the Court in refusing to 
grant each of said instructions, counsel for the defendants excepted, 
which exceptions were then and there noted upon the minutes of 
the Court. 

56 Defendants' Requested Instruction No . 7. 

The Court instructs the jury if they believe from the evidence 
that prior to November 15th, 1916, the said building was not fully 
completed and the plaintiff entered the same and took possession 
thereof for certain purposes, that then, should the jury find for the 
plaintiff there must be deducted from the measure of damages, as 
set forth in other instructions of the Court, the reasonable value of 
the use of the premises from the time plaintiff entered same to the 
date of full completion. 

Defendants' Requested Instruction No. II. 

The Court instructs the jury if they believe from the evidence 
that after August 29th, 1916, certain changes were made in the 
original plans and specifications and that such changes were of such 
a character as to vary the contract of the parties, which resulted in 
delay in the completion of said building, that as to the period of 
time involved or consumed on account of such changes there can be 
no recovery against the defendant, but that allowance to such extent 
must be made defendant. 
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Defendants' Requested Instruction No. III. 

The Court instructs the jury if they believe from the evidence 
that the original plans and specifications were superseded by another 
set of plans or specifications in order to conform to the building 
regulations of the District of Columbia under which the work 

57 of construction was undertaken and proceeded with, that 
then the verdict must be for the defendants. 

Defendants' Requested Instruction No. V. 

The Court instructs the jury if they believe from the evidence 
that defendants failed to complete a building in accordance with 
the plans and specifications mentioned and within the period men¬ 
tioned in the declaration, yet if they believe from the evidence that 
defendants completed a building not in accordance with said plans 
and specifications which building the plaintiffs have entered into 
and taken possession of, the verdict must be for the defendants. 

Defendant's Requested Instruction No. VII. 

The Court instructs the jury that in the event it finds for the 
plaintiff, then the measure of deimages is the difference between 
the rental value of the premises referred to in the declaration with 
the improvements contracted to be constructed by the defendant, 
and the rental value of said premises without said improvements, 
during the period of delay in the completion of said improvements. 

58 Defendant's Requested Instruction No. VII . 

The Court instructs the jury that the lease of the premises re¬ 
ferred to in the declaration commenced on November 15th, 1916; 
that prior to said date plaintiff was not entitled to possession and 
no damages based on any alleged delay in completion can be recov¬ 
ered before that date. 

Defendant's Requested Instruction No. IX. 

The Court instructs the jury if they believe from the evidence 
that there was a breach of the covenant to fully complete said build¬ 
ing, but notwithstanding said alleged breach, the plaintiff with 
knowledge of same entered into and took possession of said build¬ 
ing and still hold 3 the same under the terms and conditions of said 
lease and waived the alleged breach of covenant, then the verdict 
must be for the defendant. 

Defendant's Requested Instruction No. X. 

The jury are instructed as matter of law that before they can 
find as damages the rent paid by the plaintiff for the occupancy of 
the premises 1413 New York Ave., N. W. they must first find by a 
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preponderance of the evidence that the defendants when they 
entered into the agreement sued on knew that the plaintiff was 
obliged to remove from said premises on October 20, 1916, and 
further that the damages if any, resulting from its failure to remove 
therefrom at the time mentioned, was within the contemplation of 
the plaintiff and the defendants when they entered into the contract 
sued on herein. 

59 Thereupon the Court charged the jury as follows: 

“Gentlemen of the Jury, the case that the Roberts Company, the 
plaintiff company, has brought against Messrs. E. and Joseph Mc- 
Reynolds, is a case that rests upon a claim by the plaintiff of a breach 
of a written contract entered into between the plaintiff and the de¬ 
fendant. 

“That contract has appeared in evidence here, mainly in the form 
of an ordinary lease of certain land and premises for a definite term. 
In this case I think the term was for fifteen years. But it contains 
another and distinct provision in the contract, and it is for the alleged 
breach of that condition that this action has been brought by the 
plaintiff company. That provision is that the defendants, who are 
called the lessors in the lease, the owners I suppose of the property, 
leasing it to the plaintiff company—that the lessors are to erect a fire¬ 
proof building upon the lands hereinafter described in accordance 
with plans and specifications identified by the signatures of the les¬ 
sors and lessees thereon, to be completed and in all respects ready for 
occupancy by October 20, 1915. 

“Now the plaintiff appears complaining that the defendants 
breached that particular provision of the contract in that the com¬ 
pany says that they did not complete the building in question and 
in all respects have it ready for occupancy by October 20, 1916, but 
that in fact it was completed at a much later date, and says the plain¬ 
tiff, the result and consequence of that breach of that contract by the 
plaintiff was that it suffered certain damages, and it is those damages 
that it seeks to recover from the two defendants here. 

60 “Now the defendants interpose as a defense, aside from at¬ 
tacking the lease, that the plaintiff has not met the burden 

of proof in establishing its case, in addition to the defense interposed 
by the two defendants, and set out in what we call the pleas. One 
of these pleas—I will not stop to read it now—but one of these pleas, 
one of the defenses which the McReynolds interpose, was that there 
were certain changes in the plans and specifications of the building 
that defendants were to erect for the plaintiff, with the knowledge 
and consent of the plaintiff, and that the making of those changes in 
those plans and specifications, and the building of the building in 
conformity with the changed plans and specifications, resulted in 
necessary delay and the completion of the structure beyond the 
period fixed in the written contract, to wit, October 20, 1916. 

“And they furthermore defend the action by saying that the plans 
that had originally been the basis of the agreement between the plain¬ 
tiff and the defendant did not meet with the approval of the build- 
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ing inspector of the District of Columbia, and that his requirements 
in that matter had to be met by the defendants and that as a matter 
of fact and as a result from that the defendants claim that the pro¬ 
vision in the original contract between the plaintiff and the defend¬ 
ant, the lease or the contract in point of time was abrogated, and 
that they were not in consequence compelled to complete the build¬ 
ing in accordance with plans and specifications and have it ready 
in all respects for occupancy on October 20, 1916. 

“There are one or two fundamental principles here that I will refer 
to in passing. The law ordinarily leaves parties who are 

61 adults in the possession of their faculties to their contracts as 
they make them. Sometimes we know men do make foolish 

contracts, but the Court does not take cognizance of the folly of peo¬ 
ple in making contracts. There is a very fundamental rule of law 
that is founded no- only on common sense but in common justice, 
that when two parties enter into a written agreement in which one 
is to do one thing and one is to do another thing, that contract must 
be observed, and if there is a violation or breach of it, with conse¬ 
quent damage to the person that complains of the breach, there is a 
remedy for it. Because citizens have entered into a contract on a 
given occasion for the doing of certain things by both parties to the 
contract, it does not follow that they may not at a later date abandon 
in whole or in part that contract or modify it. They may do that 
if they agree to it 

“Now on the part of the plaintiff it is claimed, if I understand it, 
that no such abrogation took place, no such change of plans and 
specifications occurred, that if there were any changes in plans or 
specifications, whether there were any such, they did not take place 
after—that is the plaintiff’s position—did not take place after the 
plaintiff and the defendant had on August 29, 1916, executed the 
contract in question, and, says the plaintiff, put their identifying 
signatures on the plans that had been agreed upon. And says the 
plaintiff here that the building in question was erected in conform¬ 
ity with the plans thus signed under those circumstances. 

“The defendants deny that. They say that these were not the 
plans at all, that there were later pians made necessary by the 

62 attitude and action that the building inspector took in the 
premises, which made it necessary to change and make a 

reformation of those plans, which in turn involved delay in the com¬ 
pletion of the building, all of which they say was known to the plain¬ 
tiff company and assented to by them. 

“Now of course that presents quite a conflict of claims, a conflict 
of testimony that arises for your determination. 

“When plaintiff comes into court complaining in an action of this 
kind, what is called the burden of proof rests upon him to establish 
his case. It is a phrase not always easy to make entirely clear to 
twelve laymen. But I can say this much to you, that it means this, 
that the Jury must be satisfied by a preponderance of the evidence 
in the case that the plaintiff, if the burden of proof be on the plain¬ 
tiff—as I can tell you in this case it is on the plaintiff—the Jury must 
be satisfied by a preponderance of evidence in the case that the plain- 
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tiff has made out the case that he is presenting to the Jury. If he 
has not done that, then even though there is some evidence in the 
case which is in support of his contention, if he has not borne that 
burden with satisfaction to the Jury by a preponderance of the evi¬ 
dence that what he says about the matter is true, then the Jury’s 
duty is to award a verdict for the defendant, because in such a case 
the plaintiff has failed to maintain the burden. The Court instructs 
the Jury that it is incumbent upon the plaintiff to prove his case by 
a preponderance of the evidence. If the plaintiff fails to do this, or 
if the Jury believe the evidence to be equal in weight, the ver- 

63 diet must be for the defendants. 

“Now passing for the moment to the question whether there 
was a breach of this written contract, and assuming that if you find 
from the evidence that there was a breach of it, as the plaintiff sets 
forth, of course you come then to consider what damages should be 
awarded to the plaintiff for that breach. It very often happens, gen¬ 
tlemen, that when there has been a breach of a written contract, be¬ 
sides the usual damages that naturally may be said to flow from the 
breach, it sometimes happens that there are special damages as to 
losses that have been incurred by him who is complaining of the 
breach. In this case the plaintiff is here taking that position in the 
matter. He says that as a result of the breach which he claims the 
defendants committed in this particular provision of the contract, 
that the plaintiff company suffered certain special damages, and he 
has undertaken to submit for your consideration evidence in support 
of that claim. 

“Now the question is what is the measure of damages in this case. 
The plaintiff is insisting here that it was known at the very outset 
to the defendants that it was necessary for it, the plaintiff company, 
to shortly vacate the premises in which it was then engaged because 
the lease under which it occupied those premises w r as about to ex¬ 
pire. Now it is true that in the declaration here there is language 
used by the plaintiff which indicates that the old lease w’ould expire 
on or about October 20, 1916, the date fixed in the contract between 
the parties here for the completion of the new building. It also 
appears that the plaintiff company w 7 as under an obligation 

64 to defendants as it appears in the lease between them, which 
has been offerred in evidence that the plaintiff company 

would have to pay rent to the defendants beginning November 15, 
1916. Now it turns out that the claim for special damages, as I 
understand it, is based in part upon the notion that the obligation to 
pay rent to the defendants here, and the question of the expiration 
of the lease on the old premises, that that obligation commenced at 
an earlier date. Now that has been corrected by the testimony of 
Mr. Roberts. You have heard the testimony—at any rate I under¬ 
stand counsel for plaintiff has now reduced the claim which he seeks 
to recover from the defendants on the score of special damages, by 
one month. 

“It is in evidence, submitted for your consideration if you should 
see fit to do it, first that the rent to be paid to defendant under the 
annual lease for a part of this term was $125 a month. There is 
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evidence submitted for your consideration that under the lease of the 
old premises the plaintiff company was under an obligation to pay 
to the owner and lessor of the old premises rent in the sum of $300 
a month and in addition a certain proportion of the taxes that ac¬ 
crued and became payable on the New York Avenue property. 
Some evidence if I recall it correctly as to that particular item Mr. 
Roberts testified to in addition to the $300. 

“Mr. Prentiss: If your Honor please, we make no claim on that. 
That went out of existence with the expiration of the lease on No¬ 
vember 15th. 

“The Court: Then you abandon the claim for tax money? 

65 “Mr. Prentiss: We make no claim on that. 

“The Court: Then says the plaintiff company with respect 
to the special losses, it says first: That from the beginning the de¬ 
fendants were informed that this old lease of the plaintiffs of the 
New York Avenue property, would shortly expire, and that this 
new building was required by the plaintiff company in order to 
have a place to house itself when it should have been required to get 
out of tne New York Avenue premises, and that the defendants were 
informed as to that situation. 

“If you find from the evidence that there was a breach of the 
written contract then the Court tells you what the rule of the 
measure of damages is regarding speciaf damages. In that connec¬ 
tion I read the second prayer of the plaintiff, which 1 think suf¬ 
ficiently states the law. Where two parties have made a contract 
which one of them has broken, the damages that the other party 
ought to receive with respect to such breach of contract should be 
such as may fairly and reasonably be considered as arising 
naturally, that is, according to the usual course of things, from such 
a breach of contract. It is such as may reasonably be supposed to 
have been in contemplation by both parties at the time they made 
the contract as a probable result of the breach of it. If special cir¬ 
cumstances under which the contract was actually made were com¬ 
municated to the defendant, and it is known to both parties, the 
damages resulting from the breach of this contract which they would 
reasonably contemplate would be the injury which would ordinarily 
fall from a breach of such contract under circumstances so 

66 known and communicated. 

“That is the rule of law, and the plaintiff says that apply¬ 
ing that rule to the evidence in this case justifies the Jury, and he 
asks at your hands special damages which it is said is the amount 
of rent that the plaintiff company was held to pay to its old land¬ 
lord for the New York Avenue premises for a period of time, three 
months as I recollect the case, and the claim that the plaintiff was 
kept out of their new building by what the plaintiff insists was a 
breach of the building contract by the defendant. Now as to the 
truth of the matter, you have heard the evidence on that. 

“The other measure of damages, which if you do not find that a 
review of the testimony would justify awarding special damages to 
the plaintiff company, the other measure of damages that plaintiff 
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claims would be the rental value of the new building to be built 
under this contract by the defendant for the period of time that the 
plaintiff was kept out of it in breach of contract at the time specified. 

“Now that is the plaintiff’s claim of the matter. 

“Now I think I have said enough as to plaintiff’s attitude. I 
want to say a few words more with reference to defendants’ conten¬ 
tions here. As I understand it there are two substantial defenses 
that the defendants have, and upon which they have submitted 
evidence for your consideration: The first is that there were changes 
in these plans and specifications agreed to by the plaintiff company, 
which would necessarily involve delay in the completion of the 
building beyond the time stipulated in the contract, which was 
October 20, 1916. 

67 “What is the truth of that matter? Is that so? If that 
is so, the defendants will be relieved of liability to the plain¬ 
tiff company. 

“The defendants also say that this contract was made for this 
building, the plans and specifications were prepared, but when they 
were submitted to the building inspector of the District of Columbia, 
he disapproved them. He issued no j>ermit, and they must change 
the kind of building to be built in accordance with those plans and 
specifications. Therefore, contends the defendant, they had to 
make changes in the plans and specifications to conform to the, 
requirements of the building inspector’s office, before they could go 
on, and that was all known to the plaintiff, and the delay that neces¬ 
sarily ensued was delay for which the defendants ought not in law 
to be held liable to the plaintiff. 

“And in that connection 1 will read you this fourth prayer that 
the defendants have asked: 

“ ‘The Court instructs the Jury that if they believe from the 
evidence that so much of said lease which provided for the comple¬ 
tion of the building referred to by October 20, 1916, in accordance 
with certain plans and specifications, identified by the signatures of 
the parties, was thereafter abandoned and abrogated and another 
and different set of plans and specifications were agreed upon in 
order to conform to the building regulations of the District of Colum¬ 
bia, under which set of plans and specifications the work of con¬ 
struction was proceeded with, then the verdict must be for the de¬ 
fendant/ 

68 “If, gentlemen, in the consideration by you of the evidence 
submitted here, you should conclude first, that there was a 

breach of contract between the plaintiff and the defendants, but you 
reject the claim of special damage, as I have explained to you, and 
you should however take up for consideration the question of the 
general damages that has been suffered, I have already pointed out 
to you that the rule would be the reasonable value of the new 
premises to the plaintiff for the period of time the plaintiff was de¬ 
prived of its use and occupation beyond the period fixed for its 
completion—should you come to consider the case in that aspect of 
the matter, you are at liberty to consider as evidence bearing upon 
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what the reasonable rental value would be, the rent that the defend¬ 
ants and the plaintiff agreed upon to be paid by the plaintiff to the 
company for it. This I recall for the first part of the term, at least, 
was something like $125 a month. This is a piece of evidence bear¬ 
ing upon that, if that is the view you shall finally take of the evi¬ 
dence in this case. 

“Now of course if there was no conflict in the testimony, if there 
was nothing to warrant any doubt as to what the verdict should be 
in the case, there would be nothing for the Jury in this case. The 
element of time in many respects plays a very important part in the 
case. The element of time is in the contract itself, October 20, 1916. 
The element of time is an important one until changes in plans and 
specifications did in fact take place. The question of how the 
building was built, whether it was built in conformity with plans 
and specifications as agreed upon, whether the plans were 

69 agreed upon before the contract was signed or at the time 
the contract was signed, or whether as is claimed upon new 

plans and specifications which necessarily delayed as I have already 
indicated the completion of the building. 

“Now as I understand the claim of the plaintiff in so far as the 
special damages which it is claimed are concerned are for a period 
of three months. The total claim here in the declaration which you 
are at liberty to hike into your jury room with you if you wish, is 
the sum of $1,789.60. That is made up in part of some elements 
of claim which the plaintiff has apparently abandoned. First he 
abandoned any claim for tax money that may have been paid which 
they did not have to pay for the period kept out of the new build¬ 
ing, and further it abandons its claim, that you may see if you 
read this paper through, for extra telephone service, amounting to 
$68.60, for extra light and power the sum of $62., and for extra 
insurance premiums the sum of $95.—all three of these items the 
plaintiff has abandoned, and they cannot come into your considera¬ 
tion of damages to be awarded, if any, to the plaintiff company. 

“Understand that if you should consider that the special damage 
claimed, if any damage has been suffered at all, if you should con¬ 
sider that the plaintiffs are entitled to special damages as claimed, 
as I understand their claim now Would it amount to three months 
at $300 a month. Is that right? 

“Mr. Prentiss: Yes. 

“The Court: On the other hand if you should—as I have indi¬ 
cated, it is within your province, depending upon* the view you take 
of the testimony—you should reject the claim absolutely, 

70 but look for general damage, if any were suffered, then the 
measure of damages in that case would be the reasonable 

rental value of the property which was to be built for the plaintiff 
for the j>eriod of time that the plaintiff company was kept out of 
the use and occupancy of that building, if you should find it was 
as claimed in this ca<*e. In that connection you are at liberty to 
consider the rental value that the parties fixed themselves to l>e paid 
by the plaintiff to the defendant under this lease, the breach of 
which gives rise to this action. 
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“Does counsel want to reserve any exceptions? 

“Mr. Prentiss: Would your Honor make some statement to the 
Jury regarding Mr. Lambert’s letter demanding that the plaintiff 
comply with its part of the contract, that is by paying the rent, and 
the fact that the plaintiff paid the first four months’ rent by a check 
which was accepted by the defendant, as bearing on the question 

of estoppel from objecting to- 

“The Court: No, that evidence is with the Jury, and I do not care 
myself to speak about any particular piece of evidence. 

“Take the case, gentlemen.” 

The foregoing exceptions were each duly noted and allowed by 
the Court at the trial hereof and before the Jury retired to consider 
of their verdict and because the matters and things herein set forth 
constitute the substance of all of the testimony and proceedings in 
this case proper to be considered in connection with the ex- 

71 ceptions reserved as aforesaid, the defendants, desiring to 
have the same made a part of the record herein, in order 

that this case may be reviewed on appeal, accordingly ask the Court 
to sign and seal this, their bill of exceptions, and make the same a 
part of the record for the purpose aforesaid, which is accordingly 
done now for them this 10th day of August, 1921. 

By the Court. 

F. L. SIDDONS, 

Justice. 

72 [Endorsed:] No. 60097. . Law. W. F. Roberts Co. v. Mc- 
Reynolds. Bill of Exceptions. Jan’y 31, ’21. Submitted to 

the Court. M. 69, p. 407. Aug. 10, ’21. Signed & made of record 
nunc pro tunc. M. 71, p. 169. Due Sept. 27. 

Endorsed on cover: District of Columbia Supreme Court. No. 
.3718. William E. McReynolds et al., appellant, vs. W. F. Roberts 
Co., &c. Court of Appeals, District of Columbia. Filed Sep. 23, 
1921. Henry W. Hodges, clerk. 
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Statement of Facts. 


The appellee is the lessee and the appellants the 
lessors and owners of certain lots described in a 
lease executed the 29th day of August, 1916, where¬ 
in it Was agrefed among other things that the lessors 
would erect a fireproof building upon the lots owned 
by them, in accordance with specifications identi¬ 
fied by the signatures of the parties, “to be com¬ 
pleted and in all respects ready for occupancy by 
October 20, 1916” (R. p. 10). The building was hot 
completed until about the middle of February, 1917 
(R. p. 17). 

The rental agreed to be paid under the lease was 
$125.00 per month (R. p. 11). Prior to and on October 
20, 1916, the appellee occupied a building known as 
1413 New York Avenue, Northwest, paying therefor a 
rental of $300.00 per month. For the delay in the 
construction of the building the appellee brought this 
action and claimed in its declaration numerous ele¬ 
ments of damage which at the trial were abandoned by 
its counsel (R. p. 36), who stated that he was entitled, 
if special damages were awarded, to a sttth of money 


equivalent to the rental, $300.00 per month, which the 
appellee paid for 1413 New York Avenue Northwest, 
the building it had theretofore occupied, beginning 
from November 15, 1921, the date on which its lease 
for that building expired (R. p. 29) to the middle of 
February, 1917, the date of the completion of the 
building leased by the appellants to the appellee (R. p. 
38). The verdict was for $900.00 and from the judg¬ 
ment entered thereon, this appeal is taken. 

Assignment of Errors. 

1. The court, over objection, permitted testimony 
on the part of the appellee relative to its tenancy of 
premises 1413 New York Avenue, as well as the rental 
and taxes paid for the same, and permitted in evidence 
letters written by the appellee to the appellants sub¬ 
sequent to the making of the contract sued on. The 
court also granted an instruction on behalf of the ap¬ 
pellee claiming special damages, and refused an in¬ 
struction on behalf of the appellants relative to spe¬ 
cial damages. A consideration of these questions in¬ 
volves assignments of error Nos. 1, 2, 3 and 11. 

2. The court erred in refusing appellants ’ requested 
instruction No. 1. 


Argument. 

I. 

Over the objection of the appellants the witness, 
William F. Roberts, was permitted to testify that on 
or about August 29th he signed the plans submitted 
for the erection of a building to be occupied by the 
appellee and at that time and previously he had ad¬ 
vised the appellants of the urgency of completing the 


building because his lease of premises 1413 New York 
Avenue, in which he had been and was conducting his 
business, would expire on the 20th of October. This 
witness further testified that he advised the appellants 
of the contents of that lease (E. p. 14). The appel¬ 
lants denied that anything was said about the lease 
of W. F. Roberts Company for premises 1413 New 
York Avenue expiring on October 20, 1916, or about 
its contents (R. pp. 21 and 28), and offered in evi¬ 
dence the lease referred to to show that it did not ex¬ 
pire until November 15, 1916 (R. p. 29). This 
latter testimony plainly corroborated the denial of 
the appellants that they had been advised that the 
lease for 1413 New York Avenue expired October 20, 
1916. There was thus created a question of fact to be 
determined by the jury under the instructions of the 
court contained in appellee’s first prayer (R. p. 31), 
the thought of which was also contained in appellants’ 
tenth prayer (R. pp. 32, 33) to the effect that this 
alleged special damage, before it could be recovered, 
must be found to have been within the contemplation 
of the appellants and the appellee when the contract 
sued on was entered into. Notwithstanding this issue, 
the court, over objection specifically made, admitted in 
evidence for the consideration of the jury, four letters 
written by or for appellee, dated respectively Septem¬ 
ber 23, 1916 (R. p. 15), January 17, 1917 (R. p. 16), 
January 23, 1917 (R. p. 16) and November 11, 1916 
(R. p. 26), marked respectively Plaintiff’s Exhibits 
Nos. 4, 5, 6 and 7. As will be seen by the dates of 
these letters, they were all subsequent to the time of 
the making of the contract sued on, and being on the 
subject of the contention of the appellee that the ap¬ 
pellants were notified of the special circumstances re¬ 
lied upon for the claim of special damages, were mere 
self-serving declarations. These letters were plainly 







inadmissible not only for the purpose for which they 
were used, but for any other purpose, and the court in 
the charge to the jury did not advise the jury that 
they may not be considered on the question of the 
special damages claimed. 

A brief review of the law will plainly demonstrate 
the inadmissibility of these letters. Where there is no 
notice of special use or circumstances to a contractor 
who does not finish a building in the time agreed but 
is afterwards allowed to go on with the contract, the 
lessee if he stands in privity of contract, recovers the 
value of the use of the building during the delay, or, 
in other words, the rental value of the building. Thus 
says the court in Cannon v. Hunt , 113 Ga. 501: 

“The proper measure of damages was not what 
the house she was occupying was worth for rent, 
nor the rent she paid. She contracted for a build¬ 
ing to be delivered to her at a particular time. 
For the breach of this contract, if there was a 
breach, she was entitled to have as damages the 
worth of the new building for rent from the time 
it should have been completed under the contract 
to the time it was completed; and we can not see 
that the rent of the building which she occupied 
between these intervals entered at all into con¬ 
sideration in the assessment of such damages.” 

It follows that before there could be a recovery by 
the appellee for special damages there must be proof 
of special circumstances or facts communicated to the 
appellants at the time the contract was signed, other¬ 
wise the award of special damages by the jury would 
be unjustified, and this case would fall within the rule 
of Canon v. Hunt , supra. 

In Hadley v. Baxendale, 9 Exchequer 353, recog- 
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nized as the leading case on the subject of damages, 
the Court said: 

“ Where two parties have made a contract which 
one of them has broken, the damages which the 
other party ought to receive in respect of such 
breach of contract should be such as may fairly 
and reasonably be considered either arising natu¬ 
rally, i. e., according to the usual course of things, 
from such breach of contract itself, or such as 
may reasonably be supposed to have been in the 
contemplation of both parties, at the time they 
made the contract, as the probable result of the 
breach of it. *’ (Italics ours). 

Both the Federal and States Courts have adopted 
the rule announced in Hadley v. Baxendale and hold 
that knowledge by the defaulting party at the time the 
contract is made of special circumstances must be 
proved before a plaintiff may recover special damages. 
Lamox et al . v. Speer Hardware Company, 198 Fed. 
453; Western Union Telegraph Co. v. Albertville Can¬ 
ning Co., 59 So. 755; Crutcher v. Choctaw, 0. £ G. R. 
Co., 85 S. W. 771; Towles & Arnett v. Atlantic Coast 
Line R. R. Co., 83 S. C. 501. 

In Globe Refining Co. v. Landa Cotton Oil Co., 190 
U. S. 540, Mr. Justice Holmes, delivering the opinion 
of the court, says on page 544: 

“The consequences must be contemplated at the 
time of the making of the contract/’ 

and says the Court in Railroad v. Johnson, 116 Tenn. 
624: 

“Notice to the carrier, after the goods have 
been shipped, of circumstances which render spe¬ 
cial damages a probable consequence of delay, 


9 


does not affect the original contract so as to ren¬ 
der the carrier liable for such damages, although 
the subsequent delay is unreasonable.” 

It is the appellants ’ contention and we believe it is 
supported by the authorities that we have cited as well 
as every decision on the subject that has come to our 
attention, that the rights of the parties were fixed 
when the lease of August 29, 1916, was signed, and 
that the liability of the appellants could not be changed, 
nor their rights affected, by the letters written them 
after the execution of the lease. If this view is adopted, 
the letters were self-serving declarations and inad¬ 
missible. 

Practically the same question was presented to this 
court in Wynkoop v. Shoemaker, 37 Appeals D. C., 258, 
and Mr. Justice Robb answered it in the following 
language: 

** The letters written by the plaintiff to the de¬ 
fendant under dates of October 26th, 28th, and 
30th, 1907, or subsequent to the expiration of the 
time within which the contract might have been 
consummated, were properly excluded. The 
rights of the parties had become fixed, and those 
letters, being mere self-serving declarations, were 
clearly inadmissible as evidence for the plaintiff.” 

In the case of Idaho Co. v. Colorado Co., 49 Colo. 66, 
the plaintiff was engaged to construct for the de¬ 
fendant a crushing and cyanide plant and brought an 
action to recover a balance alleged to be due under 
the contract. One of the principal questions involved 
was, whether or not the plaintiff had performed the 
contract. During the progress of the trial, defendant 
sought to introduce a letter written by one of its repre¬ 
sentatives to the plaintiff, in which it was specified 


wherein the contract had not been fulfilled. An ob¬ 
jection to its introduction was interposed upon the 
ground that it was incompetent. The objection was 
sustained, the court saying: 

“Declarations of a party, whether written or 
oral, which are distinctly self-serving, are not ad¬ 
missible in his behalf.** 

That the error in the admission of these letters in 
evidence was prejudicial is so obvious as to need no 
argument. As the case was submitted to the jury they 
were permitted to accept upon the question of notice 
either the statement of the president appearing in the 
record on page 14 to the effect that Messrs McReynolds 
on August 29th were advised of the contents of the 
lease or the notice communicated to them in the four 
letters objected to, or both. The receipt of the letters 
last mentioned having been admitted, the jury could 
not have found otherwise but that the appellants were 
advised of the lease and their determination of that 
fact was justified by the evidence even though they 
may have believed the testimony of the Messrs. Mc¬ 
Reynolds denying any knowledge of the contents of 
the lease for 1413 New York Avenue at the time of the 
execution of the lease of August 29th. 

n. 

The court erred in refusing to grant defendant *s 
requested instruction No. 1 (R. p. 31). 

In this instruction the jury was advised that if they 
believed from the evidence that prior to November 
15, 1916, the leased building was not fully completed 
and the plaintiff entered the same for certain pur¬ 
poses, then should the jury find for the plaintiff, there 
must be deducted from the measure of damages as set 
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forth in the other instructions of the court the reason¬ 
able value of the use of the premises from the time 
the plaintiff entered same to the day of full completion. 
In other words, the court was requested to permit the 
jury to charge the appellee with such use of the leased 
building as they find from the evidence appellee made 
of same. The jury could have so found from the evi¬ 
dence in the case. 

The witness, Joseph McReynolds, testified as fol¬ 
lows: 

“Witness further testified that they had a num¬ 
ber of strikes with the cenient workers; that after 
the cement work was done and the construction 
was ilp they could not get radiators; that they 
bought second-hand radiators, got heat in the 
building and did everything possible to get it 
dried out and ready for Roberts to occupy; that 
the Roberts Company first had any of their men, 
a carpenter working on the building early in No¬ 
vember, 1916, building shelves; that Roberts had 
machines on the lower floor of the building quite 
some time before he had printers working in the 
actual running of the plant; that the machines 
were in there while the carpenter was in there 
putting up the shelves in the stock room early in 
November.” (R. p. 22.) 

This action of the court in failing to grant defend¬ 
ant’s requested instruction took away from the jury 
the consideration of a material element of set-off 
against whatever damages the jury might find that the 
appellee sustained. 

Respectfully submitted, 

Wilton J. Lambert, 
Rudolph H. Yeatman, 
Alfred M. Schwartz, 
Attorneys for Appellants . 
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STATEMENT. 

This was an action by a lessee for damages for breach by 
the lessor of a covenant to construct a building on the 
leased premises to be completed and in all respects ready for 
occupancy by October 20, 1916. The building was not 
fully completed until after the middle of February, 1917. 

The defendants contended that the plans and specifica¬ 
tions made part of the contract were thereafter by agree¬ 
ment of the parties abandoned and new plans used whereby 
the construction of the building was delayed, and the court 
permitted the case to go to the jury upon that issue. The 
jury found for the plaintiff. 

The plaintiff contended for special damage upon the 
ground that before the contract was entered into the de¬ 
fendants were informed that the lease of the building then 
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occupied by the plaintiff was about to expire and it required 
a building ready for occupancy by October 20, 1916. The 
defendants contended that no such communication was made 
to them. 

The lease of the building then occupied by the plaintiff 
expired November 15, 1916, and obviously the time for 
completion of the new building was fixed at October 20, 
1916, in order to afford the plaintiff time to move its equip¬ 
ment and surrender possession of the old building at the 
expiration of the lease thereof. 

The plaintiff offered testimony tending to show that the 
new building was not completed and in all respects ready for 
occupancy until after the middle of February, 1917, and 
that it was necessary for it to continue to occupy and pay 
rent at the rate of $300 per month for the old building 
until February 15, 1917, or 3 months after the expiration 
of the lease thereof. 

The plaintiff had paid the rent reserved in the new lease 
at the rate of $125 per month commencing November 15th, 
1916, and at the trial made the alternative contention that 
if the issue as to special damage should be found against it, 
it was still entitled to recover as general damages the value 
of the use of the new building for the period during which 
it was deprived thereof by the delay in completion. The 
only evidence as to the value of such use was the rate of 
rental reserved in the lease. 

The court gave proper instructions upon the subject of 
special and general damages and the jury awarded the 
plaintiff $900, the amount of special damage claimed. 

The assignments of error (r., p. 8) are limited (1 and 2) 
to the action of the court in permitting the witness Roberts 
to testify as to the plaintiff’s tenancy of the old premises and 
the rental therefor after October 20, 1916, (3) to the grant- 
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ing of the plaintiff’s prayer on the subject of general and 
special damages, and (4 to 11) to the refusal of prayers 
offered by the defendants. 

ARGUMENT. 

I. 

In their brief the defendants attempt to go outside and 
beyond their assignments of error and argue that upon the 
question of special damage they were prejudiced by the 
admission in evidence of letters written by the plaintiff to 
the defendants. 

Aside from the point that error not assigned will not 
be considered, it is obvious that the letters had no bearing, 
and could not have influenced the jury, upon the question as 
to whether or not foundation for special damage was es¬ 
tablished. 

The court specifically instructed the jury that in order to 
sustain the claim of special damage it was necessary that the 
special circumstances of the expiration of the old lease and 
necessity of securing another building should be shown to 
have been communicated to the defendants when or before 
the contract was entered into. 

The letters in question were offered and admitted (upon 
authority of R. R. Co. vs. Car Co., 5 App., D. C. 524 as 
bearing upon the issues as to whether or not the plaintiff 
had waived the covenant for completion of the building by 
October 20, 1916. In the case cited this court, per Chief 
Justice Alvey, said (pp. 540-1): 

“In a contract made of the nature and under the 
circumstances of the contract in this case, time is of 
the essence of the contract. And, unless the defendant 
has agreed for an extension of time for the perform¬ 
ance of the contract, or has, by some decisive act, in- 
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duced or given warrant to the contractor to change 
his position, or to believe that time of performance 
would be dispensed with, if a breach in respect to time 
has actually occurred, the latter must answer in dam¬ 
ages for the legal consequences of such breach. Jones vs. 
United States, 96 U. S. 24. 

“If sufficient facts be shown, the party entitled by 
the terms of the contract to insist upon strict perform¬ 
ance as to time, may be estopped. But in this case, 
the correspondence in the record would seem plainly 
to indicate a pressing desire on the part of the defend¬ 
ant for performance , and a full admonition to the 
plaintiff, that the matter of time u*as not only import¬ 
ant but of pressing necessity to the defendant” 

II. 

The only other point argued by the appellants in their 
brief is that the court erred in refusing the grant their 
Prayer No. 1, reading: 

“The court instructs the jury if they believe from 
the evidence that prior to November 15, 1916, the said 
building was not fully completed and the plaintiff 
entered the same and took possession thereof for cer¬ 
tain purposes, that then, should the jury find for the 
plaintiff there must be deducted from the measure of 
damages, as set forth in other instructions of the court, 
the reasonable value of the use of the premises from 
the time plaintiff entered same to the date of full com- 
pletion.” 

As the jury awarded $900, the amount of special dam¬ 
age claimed, the question now attempted to be argued by 
the defendants is eliminated from the case. 

The plaintiff had paid the rent under the lease sued upon 
from November 15, 1916, and if it had not been awarded 
the special damage, it would have ben entitled to general 
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damages upon the basis of the value of the use of the new 
building of which it was deprived by the delay in construc¬ 
tion. It could not be awarded both the special damage and 
such general damages, and this was made clear by the charge 
of the court. 

As the only evidence as to the value of the use of the 
new building was the rent reserved in the lease sued upon, 
viz., $125 per month, the maximum general damages which 
might have been awarded would have been $375. 

Any partial use of the uncompleted building could not 
operate to reduce the special damage, for that arose from 
the breach of the covenant to complete the new building in 
all respects ready for occupancy by October 20, 1916, and 
continued until the new building was in such stage of com¬ 
pletion that the plaintiff could vacate the old building. The 
jury necessarily found that the plaintiff vacated the old 
building so soon as was reasonably possible, and therefore, 
it becomes immaterial whether or not the plaintiff used the 
new building while in course of construction, either before 
or after November 15, 1916. It was tenant of the property 
under the lease and entitled to possession. The fact that 
the plaintiff moved some machinery and did some work 
in the way of shelving before the new building was com¬ 
pleted was to the benefit of the defendants in that it tended 
to expedite removal from the old building to the new and 
thereby reduce the special damage. 

The prayer in question, aside from other objections, was, 
therefore, defective in that it was not confined to the meas¬ 
ure of general damages. As offered it would have author¬ 
ized the jury to reduce the measure of special damage. 

The prayer was further objectionable in that there was 
no evidence in the record by which the jury could ascertain 
the extent of partial occupancy or the value thereof, and 
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further that the prayer made partial occupancy the equiv¬ 
alent of full occupancy and undertook to charge the plain¬ 
tiff with the full use of the building from the time of par¬ 
tial occupancy. 

Respectfully submitted, 

William C. Prentiss, 

Attorney for Appellee. 






